Disclosure as Principal Procedural Remedy
The case of R. v. Ward' sets forth several disclosure principles that are of perennial concern in the prevention or redressing of miscarriages of justice. These principles can serve as a summary and as guidelines for defense counsel confronted with retrial proceedings.
First, government forensic scientists are under a clear duty to act impartially in the course of criminal investigations. The prosecution is obliged to make available to the defense any witness whom they did not propose to call but whom they knew could give material evidence and any evidence that tended either to weaken the prosecution case or strengthen the defense case . The prosecution also has a positive duty, independent of the duties imposed by the Crown Court (Advance Notice of Expert Evidence) Rules 1987, to disclose any scientific evidence that might arguably assist the defense. There is a clear obligation on an expert witness to disclose evidence of any tests or experiments that he had carFor this case , see Chapter 4. ried out or had knowledge of which tended to cast doubt on an opinion he was expressing, and to bring the records of any such tests or other party. In the Ward case, there had been a failure by the government scientists who had given evidence at the appellant's trial, by some members of the police force investigating the offences, and by some of the staff of the Director of Public Prosecutions and counsel advising them, to comply with the duty of disclosure, which had resulted in a grave miscarriage of justice, and the appeal was allowed on those grounds.
Second, expert medical evidence of a psychiatrist or psychologist that a defendant, while not suffering from mental illness, was suffering from a personality disorder so serious as to be properly described as a mental disorder, might be admissible to demonstrate the unreliability of admission or confessions made by that defendant, although such evidence might only be admitted on rare occasions. After considering fresh medical evidence, and medical evidence that had been in existence at the time of the appellant's trial but that had not been disclosed, the Court in the Ward case was not satisfied that the truth of the appellant's admissions and confessions could be relied on, and on that ground also her conviction was quashed.
Third, if the prosecution wish to claim public interest immunity in a criminal trial for documents that might help the defense case, they must give notice of their intentions to the defense so that, if necessary, the court could be asked to rule on the question. If, in a wholly exceptional case, the prosecution was not prepared for the issue to be decided by the court, the prosecution would, inevitably, have to be abandoned.
Future Protection Against Miscarriages of Justice: Enhancing Judicial Supervision of Prosecutorial Conduct
In the context of miscarriages of justice this study has shown that one of the main causes of such miscarriages lies within the failure of the prosecution to properly disclose exculpatory evidence or investigate this evidence. The question arises how such failures could be prevented in future cases. In this context, the following recommendation can be developed.
